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luitrJi g>tatrB (Hourt uf Apprala 

FOR THE SECOND CIRCUIT 
Doclcet No. 75*4060 


Semion Bronsztejn, 
—^v.— 


Petitioner, 


IMMIGRATION AND NATURALIZATION SERVICE. 

Reapondent. 


BRIEF FOR RESPONDENT 


Statement of the Case 

Pursuant to Section 106 of the Immigration and Na- 
tionality Act, 8 U.S.C. §1105a, Semion Bronsztejn (“Bron- 
sztejn”) petitions this Court for review of a final order of 
deportation entered by the Board of Immigration Appeals 
on November 26, 1974. That order dismissed an appeal 
from a decision of an Immigration Judge finding the peti- 
tioner deportable pursuant to Section 241 (a) (11) of the 
Immigration and Nationality Act (the “Act”) 8 U.S.C. 
§ 1251 (a) (11), by virtue of his conviction on Decemter 
13, 1971, upon a plea of guilty, for aitempted possession 
of marijuana pursuant to Sections 110 and 220.25 of the 
New York Penal Law. 

Bronsztejn contends that his plea of guilty to at- 
tempted possession of marijuana in the pixth degree does 
not render him deportable pursuant to >ection 241 (a» 
(11) of the Immigi-ation and Nationality Act (the “Act”), 
8 U.S.C. § 1251 (a) (11). 


Statement of the Facts 


Bronsztejn is a 26 year old alien who was born in the 
Soviet Union and was a citizen of Poland prior to enter- 
ing the United States. He was admitted to the United 
States for permanent residence on August 12, 1964. 

On August 4, 1971 Bronsztejn was arrested and 
charged with possession of dangerous di*ugs in violation 
of Sections 220.20 and 220.10 of the New York Penal Law 
(T. 8).* Charges were based on the fact that a search 
of Bronsztejn’s apartment had uncovered more than six 
pounds of marijuana and 154 LSD pills (T. 9). On 
December 13, 1971 Bronsztejn was convicted upon a plea 
of guilty for attempted possession of marijuana pursuant 
to Sections 110 and 220.05 of the New York Penal Law 
(T. 9). 


Thereafter, on April 23, 1973 the Immigration and 
Naturalization Service Uhe “Service”) commenced de- 
portation proceedings by issuing an order to show cause 
and notice of hearing (T. 11). The order to show cause 
charged that Bronsztojn wa.<s deportable under section 
241 (a) (11) of the Act, 8 U.S.C. § 1251 (a) (11), by virtue 
of his conviction under Sections 110 and 220.05 of the 
New York Penal Law. 

At the deportation hearing held on July 6, 1973, the 
Service introduced into evidence the record of Bron- 
sztejn’s conviction, which Bronsztejn conceded related to 
him (T. 8, p. 6). Bronsztejn conceded the truth of the 
factual allegations contained in the order to show cause 
and designated Israel as the country to which he wished 
to be sent if found deportable (T. 8, p. 8). 


* References preceded by the letter “T.” refer to the tabs 
affixed to the Certified Administrative Record previouely filed with 
the Court. 
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Following the hearing the Immigration Judge, in a 
decision entered August 22, 1973, found that Bronsztejn 
was deportable by virtue of the conviction and that he was 
not entitled to any form of discretionary relief from de- 
portation (T. 7). Accordingly, he ordered that Bron- 
sztejn be deported to Israel, the country designated by the 
alien. 

Bronsztejn then took an appeal to the Board of Im- 
migration Appeals. After considering the briefs and hear- 
ing oral argument (T. 5), the Board entered an order on 
November 26, 1974 dismissing the appeal. The Board 
held that Bronsztejn had been convicted of a violation of 
a law relating to the illicit possession of marihuana with- 
in the meaning of Section 241 (a) (11) of the Act (T. 4). 

This petition for review was filed on March 28, 1975 
and Bronsztejn’s deportation was automotically stayed 
pursuant to Section 106(a) (3) of the Act, 8 U.S.C. 
§1105a(a)(3). 


Relevant Statutes 

Iminigration and Nationality Act, 66 Stat. 163 (1952), as 
amended: 

Section 241, 8 U.S.C. § 1251— 

“(a) Any alien in the United States . . . shall, 
upon the order of the Attorney General, be de- 

ported who— 

• * « * « 

(11) . . . at any time has been convicted of a 

violation of, or a conspiracy to violate, any law or 
regulation relating to the illicit possession of or 
traffic in narcotic drugs or marihuana . . . 

* • • * * 
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New York Penal Law 

§ 110.00 Attempt to commit a crime 

A person is guilty of an attempt to commit a 
crime when, with intent to commit a crime, he en- 
gages in conduct which tends to effect the commis- 
sion of such crime. 


ARGUMENT 

Petitioner's Conviction Pursuant to Sections 110 
and 220.05 of the Ne>A^ York Penal Lav>r Renders Him 
Deportable Under Section 241(a)(ll) of the Immigra- 
tion and Nationality Act, 8 U.S.C. § 1251(a)(l 1). 

A. Construction of the Federal Immigration Statute 

In order to support the deportation charge under Sec- 
tion 241(a)(ll) of the Act, 8 U.S.C. § i251(a) (11), it 
is incumbent upon the Government to establish that Bron- 
sztejn was “convicted of a violation of . . . any law or 
regulation relating to the illicit possession of . . . mari- 
huana. ...” In the deportation hearing the (iovernment 
proved the conviction by submitting into evidence the 
certified record of conviction for attempted possession. 
Bronsztejn, when pleading to the order to show cause, ad- 
mitted the conviction. However, he now contends that 
since the conviction was for “attempted” possession of 
marihuana rather than for possession of marihuana he is 
not within the class of aliens whose deportation is man- 
dated by Section 241 (a) (11). 

While it is well-established that factual issues should 
be resolved in favor of the alien in deportation proceed- 
ings, the issue raised by petitioner is a legal one relating 
to the determination of an excludable class of aliens. It 
is submitted that the statute which defines the deportable 





class should be liberally construed when it would result in 
the deportation of those aliens whom Congress iniended 
to render deportable. See Boutilier v. Immigration and 
Naturalizatim Service, 387 U.S. 118 (1966). 

A number of considerations should be noted which in- 
dicate that Congress intended to formulate a stringent 
policj of deportation with respect to narcotics offenders. 
First, unlike the prior law, the 1952 Act requires deporta- 
tion of narcotics addicts, even though they have committed 
no crime and, apparently, even though they are later 
cured. Secondly, the addict is the only narcotics offender 
who is deport'ible without regard to criminal violation. 
Third, the statute retroactively applies to narcotics con- 
victions at any time prior to its enactment. Fourth, and 
most significant in view of the issues raised in the instant 
case, the 1956 amendments increased the severity of the 
deportation directives by specifically making them ap- 
plicable to those convicted of violating laws or regulations 
relating to the illicit possession of, and not merely traf- 
ficking in, narcotic drugs. A 1960 amendment to the Act 
made the deportation statute specifically applicable to 
marihuana. Thus, the history of the immigration statute 
clearly demonstrates that Congress intended a stringent 
policy of deportation of narcotics and marihuana of- 

fenders. 

B. Petitioner's conviction 

Petitioner seeks to remove his conviction from the 
ambit of Section 241(a) (11) by advancing the argumen^ 
that a conviction for attempted possession of marihuana 
is not a conviction for a “violation of any law or regula- 
tion relating to the illicit possession of . . . marihuana 

..” While cases involving attempted possession of a drug 
and convictions therefor are by no means uncommon, the 
question of whether an alien is rendered deportable by a 
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conviction for an attempt to commit a crime has rarely 
been litigated. 

In United States ex rel. Meyer v. Day, 54 F.2d 336 
(2d Cir. 1931), the Court stated that “there is no sub- 
stance in the appellant’s contention that there is a dis- 
tinction in respect to moral turpitude between the com- 
mission of the substantive crime of grand larceny and an 
attempt to commit it.” In the Meyer case, the alien had 
been convicted, upon a guilty plea, for attempted grand 
larceny under former Section 2 oi the New York Penal 
Law. The Court reasoned that an attempt involves spe- 
cfic intent to do the substantive crime and if coriviction 
for the substantive crime is of such a nature as to render 
the alien deportable, so also does a conviction for the 
attempt to commit the substantive crime. 

The argument advanced by Brons?.tejn was also ad- 
vanced, in a different context, by the detondant in United 
States v. Rosenson, 291 F. Supp. 874 (E.D. La. 1968), 
aff’d, 417 F.2d 629 (5th Cir. 1969), cert. d 'vled, 397 II.S. 
962 (1970). In that case the defendant had been con- 
victed of attempted possession of narcotics under a 
Louisiana statute. Rosenson thereafter departed from 
the United States without registering with a customs offi- 
cial as required by regulation and was convicted of vio- 
lating 18 U.S.C. § 1407 which prescribes the registration 
with a customs official of persons convicted of narcotics 
violations whenever they enter and leave the United 
States. Rosenson argued that a conviction for attempted 
possession of narcotics was not a conviction for violating 
the narcotics or marihuana laws of liouisiana. He pre- 
mised his argument on the faci that Louisiana had 
adopted the Uniform Narcotic Drug Act, which does not 
make attempted possession of narcotics a crime. Rather, 
Koser.son had been convicted under the general criminal 
statute of Louisiana. The Court found that Rosenson was 
guilty of violating a “narcotics law” within the meaning 



of a federal statute relating to border crossings by nar- 
cotics violators. While recognizing the “ingenuity” of 
Rosenson’s argument, the Court stated that 

“ ... it must fail for it would require us to engraft 
subtle distinctions upon the law unwarranted by 
the clear language of 18 U.S.C. § 1407. That sec- 
tion refers to persons convicted of a violation ‘of 
any of the narcotics or marihuana laws of . . . any 
state.’ This language clearly contemplates any of 
the narcotic or marihuana laws * * * the relevant 
inquiry is not to determine where the crime is 
found in the books but rather to determine what 
the crime is. Here the crime of which the defen- 
dant was convicted is attempted possession of nar- 
cotics. That should answer the question.” Id. at 
878. 

It is suomitted that the reasoning of the Court in the 
Rosenson case is equaiiy applicable to the instant case. 
Just as 18 U.S.C. § 1407 refers to persons convicted of a 
violation ‘of any of the narcotic or marihuana laws . . 
so too does Section 241 (a) (11) refer to persons convicted 
of a violation of “any law or regulation relating to the 
illicit possession . . . of marihuana. . . . ”. The crime of 
attempted possession of marihuana cannot be segregated 
from the substantive law, a “law . . . relating to . . . the 
illicit possession of marihuana. ...” Absent the crime of 
possession of narcotics, there could be no crime of at- 
tempted possession of narcotics. 

Petitioner’s reliance on Varga v. Rosenberg, 237 F. 
Supp. 282 (S.D. Cal. 1964) is misplaced and demonstrates 
a failure to properly apply the reasoning of the court to 
the facts in the instant case. The crucial distinction be- 
tween the Varga case and the instant case lies in the 
nature of the convictions involved. In Varga the alien 
had been convicted of being under the influence of nar- 
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cotics while Bronsztejn has been convicted of attempted 
possession of marihuana. As the Varga court pointed 
out, Congress has aimed its attack “upon possession which 
would give the possessor ‘such dominion and control as 
would have given him the power of disposal.’ ” The court 
in Varga reasoned that if the narcotics were already in 
the system of the convicted person, the person obviously 
did not have such “dominion and control” as would give 
him the “power of disposal.” 

Bronsztejn was convicted of attempted possession of 
marihuana, not with being under the influence of drugs. 
It is difficult to see how Bronsztejn can analogize his posi- 
tion to that of the alien in the Varga case. The certified 
record of conviction shows that Bronsztejn had “over 6 
pounds and 154 LSD pills” in his apartment. Surely 
Bronsztejn cannot contend that he did not have such 
“dominion and control” as would give him the power of 
disposal. 

Finally, petitioner seeks to distinguish the recent rul- 
ing of this Court in Oliver v. Immigration and Natural- 
ization Service, — F.2d — (2d Cir. May 15, 1975) on 
the theory that Oliver raised a constitutional question 
with respect to deportability based on a conviction for 
possession of narcotics while the instant case raises a 
question of statutory construction. Petitioner then goes 
on 10 ask the Court to construe Section 241 (a) (11) “in a 
manner which takes note of the changing times.” But 
petitioner is, in fact, asking the Court to do that which 
the Court recognized it cannot do in the Oliver decision, 
i.e., to concern itself with the “validity of distinctions 
drawn by Congress with respect to deportability.” * Peti- 


* We also note that regardless of aympathetic personal con- 
siderations in petitioner’s case, the Court is powerless to reverse 
the Board. See Oliver v. I.N.S., supra. 



tioner supports his position by the fact that “a number of 
states of the Union” have de-criminalized marihuana. 
The fact that a few states have made the use of marihuana 
a non-criminal civil offense does not evidence a general 
change in public attitudes; regardless, it obviously does 
not allow the contravention of the statute as enacted by 
the Congress. 

CONCLUSION 

The petltion for review should be dismissed. 

Respectfully submitted, 

Paul J. Curran, 

United States Attomey for the 
Southem District of New York, 
Attomey for Respondent. 

Mary P. Maguire, 

Special Assistant United States Attomey, 

Steven J. Glassman, 

Assistant United States Attomey, 

Of Counsel. 
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